Report on the Abuse of Immigrant and Refugee Human Rights
Possible Violation of the Law
Did the Trump Administration violate the Fifth Amendment, Eighth Amendment, and AntiTorture statutes by arbitrarily separating children from their parents, and subsequently relegating
those children to detention in inhumane conditions? Did innocent parents and children suffer the
torture of separation in order to disincentivize future immigration?
Introduction
The Trump Administration separated over 5,400 children from their parents at the Mexican
border.1 These separations broke from practices under the Obama Administration, which
declined to press immigration-related charges that would separate families arriving in the US for
the first time.2 House Speaker Nancy Pelosi claimed that the Trump Administration was “holding
the kids’ hostage” to motivate reform of immigration law.3 However, the official motives for
separating parents and children were not limited to political pressure. In fact, Chief of Staff John
Kelley acknowledged that families were separated to “deter more movement” south of the
border.4 Attorney General Jeff Sessions and Policy Advisor Stephen Miller also supported using
the suffering of children and their parents to deter immigration.5
The Trump Administration’s family separation program intended to send a message to migrants.
It sent that message by taking children from their families. The purpose was to reduce migration
into the United States by inflicting “irreparable harm” on innocent children.6 The laws of the
United States prohibit the abuse of children in custody.7 Those laws are only as strong as the
political will to enforce them. The next administration must investigate these violations of human
rights in order to prevent future abuses.
Facts
Immigration enforcement under the Obama Administration was historically robust, and involved
both increased penalties for unauthorized border crossings and a record-high number of
deportations.8 In the context of this aggressive enforcement, Department of Justice Officials
considered and rejected the idea of widespread family separations as “too detrimental to the
safety of the children . . . it was always preferable to detain the family as a unit or release the
family as a unit.”9 In short, the United States has a history of enforcing the law while
maintaining policies to keep accompanied minors with their parents.

President Donald Trump entered office with a promise to enforce immigration policies in a more
draconian way than his predecessor.10 Trump began by ordering an end to the Deferred Action
for Childhood Arrivals (DACA) program which protects migrants bought to the United States as
children.11 The attempt to end DACA was initially delayed and ultimately failed after the
Supreme Court ruled the administration had failed to explain its reasons or consider the
consequences of a hasty end to the program.12 Simultaneously, Trump took independent action to
unlawfully reject asylum seekers at the border – inventing quotas and other pretexts in order to
close the border to individuals protected by US law.13 These policies combined with the “Remain
in Mexico” program to create a bottleneck at the border, forcing thousands of migrants into
ramshackle tent cities outside border checkpoints.14 Trump also followed through on his promise
to implement an unconstitutional “Muslim Ban” which created chaos at ports of entry (the ban
was later modified to avoid constitutional issues).15 These actions demonstrate a pattern of
rushed, reckless, and lawless behavior within the Trump Administration while implementing
harsh immigration measures.
In July 2017, the Trump Administration began a “pilot program” of its “zero-tolerance” approach
to immigrants at the border.16 This test run separated 1,768 children from their families.17 To
enable the separations, the Department of Homeland Security began charging as many migrants
as possible with crimes, including refugees who lawfully presented themselves to immigration
officials at the border.18 These criminal charges were used to justify separating parents from the
minors they had arrived with.19 The Trump Administration concluded this program was effective
at deterring new migrant entries.20
On April 6, 2018, Attorney General Jeff Sessions ordered the Department of Justice to begin
charging immigrants with misdemeanors in order to separate more families.21 When five US
Attorneys along the southern border resisted, Sessions reiterated that “we need to take away
children” to fulfill President Trump’s wishes.22 Sessions’ order effectively expanded the pilot
program to the entire southern border. Throughout the pilot and expansion, the Trump
Administration did not take necessary steps to protect the rights of migrants. The program did
not effectively track of who was separated, and where the parents and children were sent.23 As a
result, the Department of Homeland Security separated families without plans or systems to
reunite them.24
Between April and June of 2018, the Trump Administration separated at least 2,500 children
from their families.25 The Administration falsely claimed that all separated families had
attempted to enter the country illegally.26 In fact, many of these separations occurred when
asylum seekers and refugees presented themselves to immigration officials at lawful ports of
entry.27 Officials in the Department of Homeland Security lied to these parents, telling them their
children were being taken for baths or simple medical procedures before taking the children
away indefinitely.28 Families were ripped apart and sent to facilities that were not designed for
humane detention.29 Children were left to care for other children, subjected to freezing cold, and
denied access to basic amenities like soap and toothpaste.30 Many slept on cement floors under
foil survival blankets.31 Republicans in Congress began to call for answers to this lawless
conduct toward innocent refugees, but were initially rebuffed.32

On June 20, 2018, President Trump bowed to pressure from Congress and the public in an
executive order that reversed the zero-tolerance policy enabling child separations.33 That same
month, a Federal judge ordered the separated children be reunited with their families.34 Even
after this ruling, President Trump pressured members of his administration to secretly resume
family separations.35 As of October 2020, over 500 children remained separated from their
families as a result of the Trump Administration’s reckless and disordered tactics.36
Possible Misconduct
The planning and execution of the child separation program involved officials in the highest
echelons of the Trump Administration. These officials conspired to inflict “irreparable harm” on
children by removing them from their parents after an often-traumatic journey to the border.37
These actions were undertaken with the specific intent to harm immigrants in ways that deterred
future immigration. The Trump Administration’s child separation policy went beyond law
enforcement—it corrupted the U.S. legal system in a concerted effort to harm innocents. These
actions violate constitutionally protected rights and may have violated criminal statutes
preventing torture.
A. Constitutional Prohibitions on Cruel and Unusual Punishment
Most immigrants in custody are civilly detained without criminal charges.38 In a legal sense,
immigration detention should not be conducted for the purpose of punishment.39 Civil detention
(of non-criminal or pre-trial detainees) requires the government exercise a higher standard of
care than for prisoners who are convicted of a crime and punished.40 In an apparent attempt to
avoid protections for civil detainees, the Trump Administration embarked on its family
separation policy by charging immigrants with the crime of Unlawful Entry under its zerotolerance policy.41 These criminal charges were intended to provide the Department of
Homeland Security with a pretext to separate the allegedly criminal parents from the minors they
arrived with. However, the Constitution does not allow for the violation of human rights based
on the legal technicalities invoked by the zero-tolerance program.
The Eighth Amendment forbids “cruel or unusual punishment” for convicted criminals in US
custody, regardless of their nationality.42 The Fifth Amendment guarantees that individuals will
not be deprived of “life, liberty, or property, without due process” to protect their rights.43 At the
time these parents were separated from their children, charges for ‘unlawful entry’ were mere
allegations, and most migrants had not been convicted of any other crime.44 Further, these
separations were accomplished without due process of law, since little effort was made to plan
for family reunification after the completion of any legal process. In effect, the Trump
Administration pretended these detainees were criminals and punished them severely without
due process in order to deter other migrants. These actions are an affront to the Constitution.
Violations of the Eighth Amendment are governed by a “deliberate indifference” standard.45 As a
result, a government official must “know[] of and disregard[] an excessive risk to inmate health
or safety” in order to constitute a Constitutional harm.46 Here, government officials specifically
intended to inflict an excessive risk of harm on the children of migrants.47 This intent satisfies
the requirements to find a Constitutional wrong under either the Eighth Amendment or the lower

Fifth Amendment standard. However, undocumented immigrants face substantial obstacles in
bringing civil rights claims.48 As a result, legal action on behalf of migrants has focused largely
on eliminating abuses and reestablishing constitutional protections via injunctions, rather than
seeking accountability.49 The Trump Administration is unlikely to face consequences for these
Constitutional violations without concerted action by the next administration to investigate the
factual circumstances that led to family separation.
B. Violation of Anti-Torture Statute – 18 U.S.C. 2340A
The United States Code defines torture as an act “specifically intended to inflict severe physical
or mental pain or suffering” against a detainee. However, this statute does not cover any pain or
suffering that is “incidental to a lawful sanction[.]” Therefore, penalties for child separation
under the Federal Anti-Torture statute are only possible if the Trump Administration’s actions
constituted an unlawful sanction against migrants.
Current public information does not contain enough facts to determine whether the Anti-Torture
statute applies. Information relevant to the lawfulness of these sanctions may be contained in
memoranda justifying the separation program. If the Trump Administration did not seek legal
opinions on the zero-tolerance policy, or if those opinions used fraudulent reasoning, then
sanctions leading to family separation may be unlawful. The sanctions imposed on families who
lawfully presented themselves at the border already appear to be unlawful on their face. More
information is needed to determine if the officials dealing with asylum seekers believed they
were following the law, and what the basis was for that belief. Disclosure of legal documents or
policy guidance implementing the child separation program may yet reveal how the Trump
Administration attempted to justify their torturous actions.
Conclusion
The Trump Administration’s child separation program represents an especially dark chapter in
the history of immigrant rights in the United States. It indicates a dire need for immigration
reform to create a humane system that is less prone to abuse based on partisan power politics.
The rushed and byzantine process used to separate families at the border must be further
investigated to shed light on how these abuses came to pass. It would be a mistake to conclude
that these abuses were legal simply because family separation was blessed by Trump
Administration officials and attorneys. Both the administration that carried out the policy and the
lawyers who sanctioned it should be scrutinized and held accountable. The Trump
Administration should not be able to abuse innocent children by relying on a thin legalistic
pretext. The United States must not excuse tyrannical abuses of constitutionally protected human
rights.
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