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Introduction
In June and July of this year, tens of millions of Americans took to streets across the country to
protest endemic racial discrimination and the murder of Black persons by law enforcement.2
Protests in Washington, D.C., Chicago, Illinois, and Portland, Oregon drew the attention (and
ire) of President Trump. As of July 1, 2020, Trump ordered federal law enforcement into major
cities around the country, including Portland, under the guise of “protecting federal property”3
from a “mob” of “violent anarchists.”4
Approximately two weeks into the federal occupation of Portland, reports emerged of “Snatch
Squads”—unmarked federal customs officials jumping out of unmarked minivans—pursuing and
detaining law-abiding protestors.5 A video of one of these interactions shows two armed men in
tactical military fatigues labeled “POLICE,” with faces obscured, jumping out of an unmarked
minivan in pursuit of a single protestor simply walking down the street.6 These officials would
later be identified as U.S. Customs and Border Protection (CBP) officers. In the video, the
officers then grabbed the man without a word. They did not identify themselves or the legal
authority under which they were detaining him, nor did they provide any explanation for his
arrest. Onlookers repeatedly questioned the officers, asking “Who are you?” but receiving no
response. The unidentifiable officers hauled the civilian away towards the unmarked minivan.
They then forced him into the vehicle and disappeared without a word.
Mark Pettibone, a Portland resident, had nearly the same experience.7 He too was walking down
the street one evening when an unmarked minivan sped towards him and his friend.8 Suddenly,
two unidentifiable men in military fatigues jumped out in pursuit of Pettibone. They grabbed him
and escorted him into the unmarked minivan. Once inside, Pettibone describes being surrounded
by four to five unidentifiable figures in military fatigues. One of the officers then pulled
Pettibone’s hat over his eyes to block his vision and the van sped off.9 Pettibone was held inside
a cell at the federal courthouse for several hours.10 Although two officers read him his Miranda
rights at the courthouse, they never provided an explanation for his arrest. Pettibone declined to
answer questions without a lawyer present. Shortly thereafter, he was released without an arrest
record, citation, or even an explanation. At the time of the arrest, Pettibone was neither on nor
close to federal property.11 Later, federal officials would justify his arrest on the grounds that he
was suspected of injuring a federal officer, though they provided no evidence to support that
position.12
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At bottom, Pettibone’s story elicits distressing images of authoritarian regimes, where gestapolike secret police run the streets and abduct citizens expressing dissent with impunity. More
troubling still is that Pettibone’s story is but one of many.13
In response to reports of the unmarked officers in Portland, Mark Morgan, acting commissioner
of Customs and Border Protection, tweeted, “You will not see names on their uniforms [because]
these same violent criminals use this information to target them & their families, putting both at
risk.”14 In the same tweet, Morgan alleged that the federal officers “have unique identifiers” on
their uniforms.15 But all other accounts of CBP officers in Portland appear to contradict that
statement. In videos, no unique identifying features are visible on their uniforms: no names, no
agency affiliation, no helmet numbers. Only “POLICE” in yellow. The total dearth of
identifiable markings makes identification of these officials impossible—which effectively
insulates them from any liability for wrongdoing. For citizens being detained unlawfully,
determining whether a given official was a member of the local police or federal law
enforcement, or even a member of law enforcement at all, becomes a Herculean task.16
As Supreme Court Justice William J. Brennan once noted, “The freedom of individuals verbally
to oppose or challenge police action without thereby risking arrest is one of the principal
characteristics by which we distinguish a free nation from a police state.”17 In Portland, Trump
has established a police state. Peeling back the Administration’s veiled attempts at justifying this
policy, it becomes clear what is happening in Portland: politically-motivated kidnapping. The
Trump Administration employed these snatch squads to intimidate political dissidents; namely,
participants in the Black Lives Matter movement. As the New York Times Editorial Board
astutely put it, “The only reason to wear camouflage in an urban setting—be it federal agents or
self-declared militia members—is intimidation. If officers were easily identifiable, it would be
harder for them to get away with thrashing unarmed Americans with nightsticks, shattering their
bones as the camera phones roll.”18 Intimidation is exactly the point.
Under the circumstances in Portland, the use of unmarked federal police to snatch law-abiding
citizens at night (without probable cause) for participating in a protest is unlawful. First, the use
of unidentifiable federal officers to arrest protestors violates their Fourth Amendment right to be
free from unreasonable searches and seizures. Second, the use of these officers might also violate
Oregon law, depending on whether the officials are enforcing federal or state law. Lastly, setting
aside legal arguments, it is simply bad policy to intentionally create a culture of terror and put the
lives of officers and civilians at risk. Yet again, the Trump Administration has acted in flagrant
disregard of our most fundamental constitutional protections and must be held accountable.
I. The Fourth Amendment
Seizures under the Fourth Amendment19 must be conducted pursuant to a warrant or
“reasonable.”20 A “seizure” occurs when a law enforcement official stops, detains, or takes
custody of an individual. Put differently, if a reasonable person, under the circumstances, would
understand that the police presence meant that he was not free to leave, a seizure has occurred.21
In Mr. Pettibone’s case, there was no warrant. So, in order to withstand constitutional scrutiny,
Mr. Pettibone’s detention must have been “reasonable” under the circumstances. Reasonableness
is determined on a case-by-case basis.22 The Supreme Court has used officers’ self-identification
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as a factor in its reasonableness calculus23 and to explain the policy rationale behind the “knock
and announce” rule: it helps protect life, limb, and property.24 Those same concerns apply here,
too. Given the heightened tensions between police, protestors, and counter-protestors, and the
concomitant risk of violent escalation, the use of unidentifiable federal officials to detain
civilians is per se unreasonable under these circumstances.
There are specific cases that prove this point. In Doornbos v. City of Chicago,25 a civilian was
exiting the Chicago subway when a plainclothes police officer approached him, grabbed him by
the arm, and, with the aid of two other plainclothes officers, tackled him to the ground.26 The
civilian, Doornbos, was then arrested and charged with resisting arrest.27 He testified at trial that
the officers never identified themselves as law enforcement and that he thought he was being
robbed.28 Nonetheless, Doornbos was convicted of resisting arrest, which he later appealed.29
The Seventh Circuit held that, “[i]n all but the most unusual circumstances, where identification
would itself make the situation more dangerous, plainclothes officers must identify themselves
[as law enforcement] when they initiate a stop.”30 A failure to do so renders the seizure
“unreasonable” under the Fourth Amendment.31 A Terry stop, otherwise known as “Stop and
Frisk” or a “traffic stop,” occurs when an officer temporarily detains a pedestrian or driver under
the “reasonable suspicion” that the person being stopped has engaged in or will soon engage in
criminal activity.32 In the example of Mr. Pettibone, law enforcement approaching a civilian
walking down the street, grabbing him by the arm, and forcibly escorting him toward a vehicle
easily qualifies as a “seizure” or a “stop” under the Fourth Amendment.
Of course, it would be untenable to argue that all uses of unmarked or “plainclothes” officers to
detain people are per se unreasonable under the Fourth Amendment. Indeed, it is perfectly lawful
for police to lie to suspects or use undercover agents in investigations.33 But as the court
described in Doornbos, being detained by an unmarked officer who fails to identify himself
“provokes panic and hostility from confused citizens who have no way of knowing that the
stranger who seeks to detain them is an officer. This creates needless risks.”34 Empirical data
supports this reasoning: a 2017 Department of Justice investigation of the Chicago Police
Department35 found that aggressive plainclothes policing practices “result[ed] in needless
injuries,” highlighting “jump out[s]” in particular. “Jump outs” involve plainclothes police
officers in unmarked vans “driving rapidly toward a street corner and group of individuals and
then jumping out and rapidly advancing, often with guns drawn”36—exactly what the CBP
officials have been doing in Portland.
It is true that these federal officials were not “plainclothes” officers as it is commonly
understood. Instead, they donned military fatigues with “POLICE” emblazoned in yellow across
the chest. But what type of police? Local Portland PD? The U.S. Marshal Service? CBP? How
are people to know for sure that these are even law enforcement officials and not members of a
local militia? That inquiry becomes all the more complicated by the increasing presence of rightwing, armed counter-protestors at events.37 And though no reports have emerged of right-wing
militia donning military fatigues in Portland, right-wing protestors have done so in other cities.
The possibility of it happening in Portland is not far-reaching in any sense.38
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The policy rationale for identification of plainclothes and fatigue-clad officers remains the same:
when a law enforcement official is not easily identifiable by what he is wearing and attempts to
stop or detain anyone, in the interest of his own safety and the safety of the citizen, he must
announce what legal authority empowers him to detain them. Using tactics like “jump outs” risks
escalating the situation and increases the likelihood of unnecessarily violent encounters.39 Failing
to identify oneself as law enforcement during a “jump out” in an already volatile situation further
increases the likelihood of violence.
Particularly in the context of widespread civil unrest and racially-motivated violence by white
supremacist groups, it is per se unreasonable for an unmarked law enforcement official to refuse
to identify himself when taking custody of an otherwise law-abiding citizen. Without clear
distinguishing features on a uniform or an announcement by the arresting officer, how is anyone
supposed to know in that moment whether they are being detained by law enforcement or by
some right-wing (or left-wing) paramilitary vigilante group? Failing to assert the legal authority
under which the officials are acting (i.e., color of state or federal law), those officers increase the
risk of violence—to both them and civilians—when conducting a seizure. Taken together, the
use of these unidentifiable officers in Portland violates the Fourth Amendment.
II. Under State Law
Oregon Revised Statute § 133.245 permits federal law enforcement to enforce state law.40 But if
the federal official makes an arrest, state law requires the arresting official to “inform the person
to be arrested of the federal officer’s authority and reason for the arrest.”41 That does not mean
they have to be visibly identifiable, but rather that they must verbally communicate to the
arrestee the source of authority and the cause for his arrest.
In Portland, federal official’s uniforms lack any real identifying features. And based on video
evidence, these officers have refused to identify themselves to the person being detained—a clear
violation of Oregon state law.42 Of course, if federal law enforcement officials are enforcing
federal law—e.g., destruction of federal property43 or assaulting a federal officer44—the statutory
obligation would not apply. But where state law falls short, the Fourth Amendment stands as
sentinel.

III. As a Matter of Policy
Setting aside constitutional arguments for a moment, it is simply bad policy to use heavily
armed, unidentifiable and unmarked officers to detain people. First and foremost, it increases the
risk of unnecessarily violent encounters with law enforcement at a time when tensions between
police and protesters are already high. In turn, this further erodes community trust in police, at a
time when that trust is especially low. Second, it creates opportunity for self-declared militia
members like Kyle Rittenhouse45 or Travis and Gregory McMichael46 to take matters into their
own hands. And finally, it instills fear in protestors that at any moment while exercising their
constitutional rights, they may be picked up off the streets and abducted by their own
government, merely for expressing their dissent.
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These are the scare tactics of an authoritarian regime, the likes of which have been observed
under Chile’s Pinochet, Spain’s Franco, and Iraq’s Hussein—all dictators who jailed or
“disappear” dissidents to foment fear and silence political opposition. At a time when we are
confronting our country’s deeply entrenched history of racial violence, we must not forget our
own history of homegrown terrorism. Picking people up off the streets and absconding with them
in the night is reminiscent of the Klan era, where frenzied mobs would hunt Black people for
sport without any due process. In 2020, we have a presidential administration kidnapping its own
citizens, effectively engaging in state-sponsored terror, and further emboldening mob violence at
the hands of self-declared vigilantes and militia. The parallels could not be clearer.
But what should we expect from a President who once said, “Real power is — I don’t even want
to use the word — fear.”47 The very point of the conduct is intimidation. The rest of us need not
accept this. There is simply no place for such a policy in democratic society.
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